


JDA Note
Nguyen Thi Xoa
CACV 374/2026
This is the applicant’s appeal against the decision of Deputy High Court Judge (Non-refoulement Claims) Connie Lee (“the Judge”) given on 27 March 2026 refusing her application for leave to apply for judicial review (“Leave Application”) against the decision of the Torture Claims Appeal Board (“the Board”) dated 25 March 2022.  The Board had dismissed the applicant’s appeal against the decision of the Director of Immigration (“the Director”) dated 27 October 2021, which in turn had rejected the applicant’s non-refoulement claim.
The applicant is a national of Vietnam.  The basis of her non-refoulement claim had been set out in detail in the Board’s decision, which may be viewed online via the hyperlink contained in footnote 1 of the CALL-1 Form.  In gist, the applicant claims that if she returns home, she will be killed by her creditor
In [4] to [10] of the CALL-1 Form, the Judge gave detailed reasons for refusing the application for leave.
By a Notice of Appeal filed on 9 April 2026 and the affirmation filed on 14 April 2022, the applicant appeals against the Judge’s decision.  In summary, the applicant contends that the Court of First Instance failed to properly scrutinize her claim; the decision makers dismissed her severe problems in her home country too simplistically; she would be killed by her enemies if returned to her country.
The applicant contends that:
“I do not agree with the decision of the Court of First Instance.  The court did not scrutinize my claim properly.  Despite my problem in my home country is very severe the Court of First Instance and the Torture Claims Appeal Board rejected my claim.  The decision makers considered my claims as a simply.  If I return to my country I will be killed by my enemies.”
In the affirmation filed in support of the Notice of Appeal, the applicant deposed that the Board's decision was unfair as she was not given an opportunity to clarify her case; she faces a risk of being killed or tortured by her creditor upon return to Vietnam due to their violent nature; internal relocation is unfeasible due to difficulties in finding work and adapting, and the creditor could still locate her.
The applicant deposed that:
“The Decision has been reached unfairly without allowing me an opportunity to clarify my case and situation in my country.  I will be faced risk of being killed or tortured by my creditor if I return to Vietnam.  Because the creditors and gangsters in Vietnam are different from those in Hong Kong, most of them are cruel and violent.  They disregard the law and are willing to kill people to satisfy their anger and ferocity.  Because I and the creditor have not yet agreed on a repayment plan, if I am forced to repatriate my life will be in danger.  I also cannot relocate as Torture Claims Appeal Board / Non-refoulement Claims Petition Office and Director of Immigration suggested, because it will be difficult for me to change my living environment and find a job to support myself in another location in Vietnam.  Furthermore, in the locality where I may be moving, I may face many obstacles that make it impossible for me to adapt to life there.  If I will relocate, no one can be sure that the creditor can not find me.  And if I will be found, I will be very worried for my safety.”
The applicant has lodged her Skeleton Argument on 26 May 2026, in which she submits that the Judge's refusal was unreasonable and failed to apply principles of irrationality and procedural unfairness; the Board relied on unverified hearsay and failed to assess state protection or human rights violations; she faces a high risk of torture and death from enemies linked to the government, with no police protection available.
The applicant submits that:
“The learned Judge's decision to refuse my appeal was unreasonable.  The learned judge was wrong as a matter of law for not having applied the principle of irrationality to the decision made by the director of immigration and the Adjudicator of Torture claims appeal board.  The decision has the effect of finally disposing of my torture claim and making me liable to be removed.  This entails is real and significant implications for my substantive right not to be subject to torture and his right to Non-refoulement protection.  In other word the decision has a significant effect on my torture claim.  The learned Judge was wrong as a matter of law for not having applied the principle of procedural unfairness to the decision of the director whereby the director and the adjudicator were required to give reasons justifying their decision.  High standards of fairness are required in determination of the torture claims on the part of the decision maker.  But the learned Judge reviewed the matter lightly.  In spite of my problems are very severe in my home country and I have submitted all the proof on behalf of my torture claim but the learned Judge may not be greater care and disappointed the me.  The learned Judge may did not analyzed the claims properly in my home country.  The learned Judge may not accept my claims what had been refused by the torture claims appeal board and by the director of immigration.  The adjudicator has failed to give me sufficient chance to arrange relevant evidence to my Non-refoulement claims as well as my Appeal.  It must keep in mind that the life and limp are in jeopardy and the applicant's fundamental human right not to be subjected to torture is involved, which is the high standards of fairness are required.  I will face hardship life if I go back to my home country and the Torture Claim Appeal board has significantly relied on the source of news which is not officially recognized, or it is simply hearsay.  Irrationally in the Adjudicator's failure to evaluate and make a finding of fact as to whether a consistent pattern of gross and mass violation of human rights in my home country.  Irrationally in the Adjudicator's failure to analyze and assess whether state protection exists in my home country and misdirecting myself as to the extended meaning of state protection.  The present situation in my home country is under threat for my freedom life.  If I go back to my home country I will be killed by my enemy.  My country police will not help me because I was not a political leader of the ruling party or even I was not an influential person of the state.  My enemy is still looking for me.  Now my enemy was involved with the ruling government who want to kill me.  I was attacked by my enemies while in my home country, so there is no surety of getting the protection from the authorities of the state.  Though the present government is showing their good activity in their behavior but not in reality where people of the state can get safety of their life.  My enemies are very dangerous and they can kill me any time if they find me in my home country.  I will face the hardship life if I go back to my home country, and that the Torture Claims Appeal Board has significantly relied on the source of news which is not officially recognized, or it is simple hearsay.  At this moment, I have problem still in my home country.  If I go back to my home country I will be killed by my enemy.  My enemies are still looking for me.  The political situation in my home country does not support my life safety at this moment, I have no faith in the present government and police.  Because I did not get help from the police and the authorities.  I have a high risk of being tortured by my enemies.  I was tortured brutally while in my country.  If the Court of Appeal dismiss my appeal my life will be danger and I have to face a death consequence in his home country.  I was tortured by my enemies who are now controlling the power of government in my country.  So, if the Court of Appeal dismiss the application I will have to return to my home country and I will face the death consequence.  According to human rights I have a right to make a request to the Court of Appeal to save my life.  I have a serious fear of going back to my home country.  I am fear of being tortured by my enemies.  I am feeling afraid when I remember the torturing on my body while in my home country.”
In assessing the merits of the appeal, we shall have regard to the legal principles which this Court has adopted in dealing with appeals in non-refoulement cases: see Nupur Mst v Director of Immigration [2018] HKCA 524 at [14]; Re Md Shohel Sheak [2018] HKCA 714 at [13]; and Re Limbu Birkhaman [2019] HKCA 50 at [11].  In particular, the role of the Court in a judicial review is not to provide a further avenue of appeal.  The Court will not intervene by way of judicial review unless there are errors of law or procedural unfairness or irrationality in the decision of the Board.  In the determination of an appeal against the refusal of leave by the Court of First Instance, the Court of Appeal will only examine the decision of the judge in light of the grounds advanced by the applicant.  If no viable ground is put forward to reverse the judge’s decision, the appeal should be dismissed.  It is not the role of this Court to examine the decision of the Board afresh as if the appeal were a fresh application for judicial review.
Further, it is well-established that the assessment of evidence, country of origin information (COI), risk of harm, state protection and viability of internal relocation are primarily within the province of the Board and the Director as they are the primary decision makers.  The Court, in its supervisory role, will not intervene by way of judicial review unless there are errors of law, procedural unfairness or irrationality in the decision of the Board: Re Kartini [2019] HKCA 1022.
In the present case, although the applicant complains about the Judge’s decision, she has not identified any error on the part of the Judge.  Her bare assertion that the decision makers failed to scrutinise her claim is not supported by any particulars.  The applicant has therefore failed to advance any viable ground of appeal.
For the above reasons, the applicant’s appeal has no merits.  Accordingly, we dismiss the appeal with no order as to costs.

